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Landlord and Tenant — Injuries from Defective Conditions — Lia- 
bility of Landlord — Covenants. — Moroder v. Fox, 143 N. W., 1040. — Held, 
that a lease of the first floor and part of the basement of a three-story 
building contained an agreement by the lessee to take all necessary pre- 
cautions to prevent damages to any of the water pipes upon "said prem- 
ises" and to let the water out of the pipes whenever it should be necessary 
to do so to prevent it from injuring pipes and property. There was but 
one set of water pipes, and the turn-off was located in the basement. It 
was held "said premises" referred to the leased premises only and that the 
lessor, knowing the second floor was vacant and unheated, and that the 
water pipes supplying the third story with water were uncovered and un- 
protected from frost, was negligent in allowing them to remain so in the 
winter, and was liable for damages to lessee's goods caused by the burst- 
ing of pipes, as a result of the water freezing. 

As between different tenants under a common landlord, the question 
is always one of negligence in the use of the premises. Eakin v. Brown, 
1 E. D. Smith, 36; Steinway v. Biel, 47 N. Y. S., 678; Levy v. Korn, 61 
N. Y. S., 1109; Toole v. Beckett, 67 Me., 544. Where water in a tenement 
house overflows to injury of personal property of tenant in lower floor, 
he has no remedy over against his landlord, without proof that the over- 
flow was due to the landlord's negligence. Becker v. Bullowa, 73 N. Y. S., 
944. In Bemhard v. Reeves, 6 Wash., 424, it was held there was no pre- 
sumption the leak was due to the negligence of the user. Greco v. Bern- 
heimer, 40 N.| Y. S., 677, contra. In the principal case, the questions are 
as to the defendant's negligence, and the plaintiff's contributory negligence. 
In Buckley v. Cunningham, 105 Ala., 449, the plaintiff was refused a rem- 
edy under a similar state of facts, even though, in that case, there was no 
covenant by the plaintiff. The defendant had control of the upper room 
in which the leakage occurred, but the only stop-cock was on the pavement, 
and it was held equally the duty of plaintiff to have the water cut off. 
Taylor v. Bailey, 74 111., 178, accord. In Ortmayer v. Johnson, 45 111., 460, 
the plaintiff had agreed to turn off the water from a master stop-cock in 
the basement and was refused a remedy in an action against upper tenants 
who had left a faucet open and flooded the lower premises. Priest v. 
Nichols, 116 Mass., 401, is the strongest case in support of the decision in 
Moroder v. Fox, but the facts of the latter case seem to negative the de- 
fendant's negligence, inasmuch as he had taken a covenant from the plain- 
tiff and imposed upon him the duty of preventing such leaks. Actionable 
negligence is further negatived by the fact that under all the circumstances 
of this case the plaintiff seems to have been equally at fault. 



Limitation of Actions — Acknowledgment — New Promise or Part 
Payment. — First National Bank of Oxford v. King et al., 85 S. E. (N. 
C.) 251. — Held, that where a debtor, to secure his note, left collaterals 
with a bank and constituted the cashier his agent, in case of default, to 
sell and apply the proceeds to the note, and promised to pay any deficiency, 
a sale and application of the proceeds by the cashier amounted to a volun- 
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tary payment by the debtor sufficient to interrupt the statute of limitations. 
Clark and Hoke, JJ., dissenting. 

Where a voluntary payment on a debt barred by the statute is made 
by the principal it operates to lift the bar. Garrett v. Reeves, 125 N. C, 529. 
The payment must be made by the debtor or by someone duly authorized 
by him to make it. Murdock v. Waterman, 145 N. Y., 55. By someone 
who has agreed in writing with the debtor to pay the debt. Huntington v. 
Chesmore, 60 Vt., 566. By one who could be compelled to pay. In re 
Frisby, 43 Ch. Div., 106. By one who has answered the debt. Cockfield v. 
Farley, 21 La. Ann., 521. Or by a stranger who makes it at the request 
and in the presence and with the consent of the debtor. Chapman v. Boyce, 
16 N. H., 237. The above cases refer to cash payments, but it has been 
held that where the debt has been barred by the statute a cash payment 
of money as security for the debtor is not sufficient. Jones v. Jones, 23 
Ark., 212. Nor is the allowance of a dividend from an assigned estate. 
Walter A. Wood, etc. Co. v. Harris, 212 Pa., 452. But that the application 
of the proceeds of a life insurance policy assigned to the creditor is suf- 
ficient to toll the statute ; see In re. Conlan, L. R. 29 Ir., 199. Where the 
president of an insolvent corporation, with the consent of its stockholders, 
turns over its assets to a committee of its creditors to be divided equitably 
among them, it was held that a payment by them would not avoid the 
statute, as it would not raise any new promise on the part of the corpora- 
tion. Kilton v. Providence Tool Co., 22 R. I., 605. Many jurisdictions 
recognize the rule that the effect of leaving collaterals with the creditor 
by the debtor as part payment of the debt, the proceeds to be applied to 
the debt is sufficient to interrupt the statute. Haven v. Hathaway, 20 Me., 
345; Taylor v. Foster, 132 Mass., 30; Sornberger v. Lee, 1.4 Neb., 193; 
New York Fire Ins. Co. v. looker, 4 N. J. L., 334 ; Fletcher v. Brainard, 
75 Vt., 300. But the collaterals must be realized on within a reasonable 
time. Porter v. Blood, 5 Pick., 54. And if the collaterals were delivered 
after the delivery of the note, then there will be a suspension of the statute 
from the date of the delivery of the collaterals. Acker v. Acker, 81 N. Y., 
143. The case of Boulder Nat. State Bank v. Rowland, 1 Colo. App., 468, 
is directly in point with the principal case ; there it was held that under 
such circumstances the statute would be interrupted. While in New York 
it was held that such payment would not revive the debt if the time inter- 
vening between the delivery of the collateral and the collecting and credit- 
ing of the proceeds exceeds the time limited by the statute. Harper v. 
Fairley, 53 N. Y., 442. Especially where there is no present agreement 
that the proceeds shall be so applied. Good v. E'hrlich, 67 Kan., 94; Crow 
v. Gleason, 141 N. Y., 489 (reversing 20 N. Y. S., 590). There must at 
least be notice to and assent by the debtor of the application of the pro- 
ceeds. Eaton v. Lehan, 63 N. H., 619. The rule in Minnesota is that not 
even notice to and failure of the debtor to object will make the payment 
available to suspend the statute if the collaterals are delivered at the time 
of delivery of the note. Wolford v. Cook, 7\ Minn., 77. The whole reason 
for the doctrine in the principal case seems to be that the debtor intends 
to pay the debt and waive the bar and it is hard to justify cases where the 
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collaterals are delivered at the time the debt is incurred and where the 
statute is declared raised upon the sale and application of the proceeds 
after the debt has been barred. In such cases it is held that the right to 
take advantage of the statute is waived from the beginning and it is going 
very far when it is said that such an intention exists in the mind of a 
debtor who takes collaterals to a bank and appoints the cashier his agent 
to secure the debt with the collaterals. The principal case, however, ac- 
cords wih the numerical weight of authority. 

Master and Servant — Injury to Minor Employe — Child Labor 
Law.— Elk Cotton Mills v. Grant, 79 S. E., 836 (Ga.).— Held, the em- 
ployment of a minor under the prescribed age in a factory, in disobedience 
of the statute prohibiting such employment, is negligence per se, and, if 
any injury to such child proximately result from the employment, a right 
of action in its favor arises. 

In general it is the duty of the master to use all reasonable diligence, 
care and caution in providing for the safety of his servants. Frank v. 
Otis, 15 N. Y. St. Rep., 681. The mere employment of a minor about 
dangerous work without his parents' consent, is not negligence per se, 
so as to render the employer liable. Penn. Co. v. Long, 94 Ind., 250; Tex. 
& P. Ry Co. v. Carlton, 60 Tex., 397. Under statutory provisions, how- 
ever, there is a conflict as to whether or not such employment constitutes 
negligence per se. Ash v. Verlenden, 154 Pa., 246, held inexperience and 
want of knowledge must be shown. Belles v. Jackson, 4 Pa. Dist. R., 194; 
White v. Witemann Co., 131 N. Y., 631, accord. In New York the last 
named case overruled Cook v. Lalance Grosjean Co., 33 Hun., 351, which 
held, in harmony with the principal case, that such employment was neg- 
ligence per se. Nickey v. Stender, 164 Ind., 189; American Car Co. v. 
Armentraut, 214 111., 509; Queen v. Dayton, 95 Tenn., 458; Ornamental 
Iron Co. v. Green, 108 Tenn., 161, held there was negligence per se. A 
similar devision in Lee v. Sterling Co., 93 N. Y. S., 560, was reversed in 
101 N. Y. S., 78. The case of Elk Cotton Mills v. Grant accords with the 
majority view, which seems to be based on a reasonable interpretation of 
the statute. The theory of the case is that the violation of a statutory 
duty is equivalent to a violation of a common law duty, and there arises 
a consequenial liability for the proximate results of such violation. 

Pleadings — Alternate Allegations — Election. — Louisville & N. 
R. R. Co. v. Strange's Admx., 161 S. W. (Ky.), 239.— In an action for the 
death of the carrier's servant, plaintiff, not knowing whether the train at 
the time of her intestate's death was engaged in interstate or intrastate 
commerce, but that one or the other was true, sought to join a cause of 
action at common law with one under the Federal Employers Liability Act. 
Defendant moved that plaintiff be required to elect whether she would 
proceed under the state or Federal law. Held, the rights and liabilities of 
the parties under the Federal and state law being essentially different, 
defendant was entitled to compel plaintiff to elect under which she would 
proceed. Nunn, J., dissented. 



